
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 373 

company must assess the shares to get the amount due on the subscrip- 
tion contract. The decision of the court can be supported by an 
earlier decision, 4 although that decision is not referred to in the opinion 
of the court in this case, and the court rests the present decision 
on a dictum in Daggett v. Southwest Packing Co. 5 

It is submitted, in connection with this decision, that although as- 
sessment under the Code is a proper method of collecting unpaid 
stock subscriptions, it is not necessarily the only method of collect- 
ing them. At common law a stockholder was not liable for assess- 
ments over and above the full par value of his stock. The right 
can be conferred only by a statute in existence when the stock is 
issued. 6 At common law, the recognized method of collecting un- 
paid subscriptions was by an action on the contract of subscription, 
as soon as the corporation came into existence. 7 The statute in Cali- 
fornia, which gives the corporation, through its directors, the right 
to levy assessments on shares of stock when fully paid up also gives 
the right to collect unpaid subscriptions in the same way when the 
corporation is unable to pay its debts. 8 Can it be said that the 
granting of this new right in the statute necessarily cuts off the old 
common law right to collect subscriptions on the contract? The 
decision admits that the old right still survives except in the case 
where the agreement neglects to name a time when the subscriptions 
are payable. There seems to be no reason on principle or policy 
for this distinction. The rights of the parties who may be interested 
whether stockholders or creditors are practically the same where 
the bargain is a general promise to pay and where it is to pay at a 
particular time or at the will of the directors. In the principal case 
a resolution was passed by the directors in the form of a call and the 
stockholder was asked to pay the amount of his contract which was 
in form a straight promise to pay the whole amount. The corporation 
should have a right to get that amount by the terms of its contract 
whether it was solvent or insolvent. M. C. L. 



Corporations: Termination of Existence by Amendment of Articles. — 

If it be conceded to the German jurists that a corporation is a real 
person and not merely a fiction, they must in turn concede that in 
some respects it possesses attributes not belonging to the natural 
person. Ever since Horace, and long before him, the poets have 
warned us against entertaining distant hope or seeking to know 
what end the gods have assigned us. The corporate personality is sub- 

* Ventura Ry. Co. v. Hartman, (1897) 116 Cal. 260, 48 Pac. 65. But 
see Kohler v. Agassiz, (1893) 99 Cal. 9, 33 Pac. 741. 

5 (1909) 155 Cal. 764, 103 Pac. 204. 

6 1 Cook on Corporations, sec. 241 and cases cited; French v. Tes- 
chemaker, (1864) 24 Cal. 518, 540. 

'Athol Music Hall Co. v. Carey, (1875) 116 Mass. 471; West v. 
Crawford, (1889) 80 Cal. 19, 21 Pac. 1123. 

8 California Civil Code, sec. 332, sub. 1 ; Union Savings Bank v. 
Leiter, (1905) 145 Cal. 696, 79 Pac. 441. 
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ject to no such human limitations. The book of fate is not hidden from 
it. Moreover, it is subject to no absolute duty to preserve its existence 
until the appointed date. The only obligation that the laws fasten upon 
it would seem to be that it should pay its creditors before commit- 
ting corporate suicide. When it does that, if two-thirds of its stock- 
holders desire it, it may shuffle off the mortal coil as it will. 

The Supreme Court of California has, however, in the recent case 
of Tognazzini v. Jordan 1 given sanction to the view that the life of a 
corporation may be terminated without prior payment of its debts. 
By the process of amending its articles of incorporation so as to make 
its term of existence end the day after the filing of the certified copy 
of the amended articles, the corporation escaped the annoyance of the 
court proceedings for a voluntary dissolution, including the proof of 
the payment of all creditors and the consent of two-thirds of its stock- 
holders. It is true that this corporation was said to have no creditors, 
(though there was no opportunity for a judicial determination of that 
fact). But the principle of the case would equally apply if the cor- 
poration were heavily indebted. There is no requirement in the 
Statute permitting corporations to amend their articles that demands 
that the corporation be free from debt when it makes the amend- 
ment. 

Manifestly this is an undesirable result, — one which a court should 
not sanction unless driven to the position by express legislative man- 
date. Does section 362 of the Civil Code, reasonably construed, lead to 
a conclusion which in effect nullifies the provisions of the Code of 
Civil Procedure respecting dissolution of corporations? The com- 
mon law clearly did not permit the winding up of a going corpora- 
tion by the mere process of amending its charter and it is, 2 with all 
deference submitted, that the section referred to does not require 
such a construction. The section provides that any corporation may 
amend its articles and also provides the procedure for such amend- 
ment. If it had contained nothing more, we do not doubt that the 
court would have held that the power to amend the articles does 
not include the power to shorten the term of its existence. But, 
unfortunately, the legislature added an interpretation clause, — "Nothing 
in this section shall be construed to authorize" several enumerated mat- 
ters. The court found in this language an intention on the part 
of the legislature to extend the meaning of the word "amend," so 
as to embrace everything not included within the matters enumerated 
in the interpretation clause. 

It is submitted that the Court paid too much respect to the inter- 
pretation clause. Courts and not the legislature must in the nature of 



i (March 7, 1913), 45 Cal. Dec. 295, 130 Pac. 879. 

2 1 Blackstone Commentaries 475; 2 Kyd on Corporations 465; Kean 
v. Johnson, (1853), 9 N. J. Eq. 401. For discussion generally, see 25 
Harvard Law Review 679; Blatchford v. Ross, (1869) 54 Barb (N. Y) 
42, 37 Howard's Practice 110, 5 Abb. Prac. (N. S.) 434; State v. Taylor, 
(1896) 55 Ohio St. 61, 44 N. E. 513. 
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things be the ultimate interpreters, and the interpretation clause itself 
must become the subject of interpretation by the Court. "It does not 
follow," says Lord Blackburn, in a leading case, 3 "that because, in 
the interpretation clause they say the expression 'new street' shall 
include certain other things, we are to say that it does not include its 
own natural sense." 

We surmise that the decision would never have been reached but for 
the utterly unnecessary interpretation clause at the end of section 362. 
Scientific draftsmanship would have omitted the clause as wholly un- 
necessary. As a result of the court's decision, additional legislation, 
will, we doubt not, be required, to correct what is likely to become 
an abuse in the power of amendment and the additional legisla- 
tion will probably be just as un-scientific as that which it corrects. 
And thus the complication will continue, — the boundaries of interpre- 
tation and of legislation being crossed and recrossed by legislature and 
courts, — and nothing approaching a state of peace will exist until the 
State recognizes the need of expert advice in the framing of statutes. 

G. A. W. 

Criminal Law: Miscarriage of Justice: Constitutional Amendment. 

— In every criminal appeal now presented to our courts, the con- 
stitutional amendment recently adopted is invoked to prevent a re- 
versal. 1 Already a body of case law is growing up as to what is or 
is not reversible error under this amendment. 

In People v. Lawlor 2 the court refused to instruct the jury that 
the keeper of a house of prostitution, to whom immunity had been given, 
was an accomplice of the defendant, who was charged with placing a 
woman in such house, on the uncorroborated testimony of an accom- 
plice. The District Court of Appeal held this refusal error, as section 
1111 of the Penal Code requires an accomplice to be corroborated, and 
the definition of an accomplice depends, not on the technical name 
given to the offense of each, but on the question whether the two 
persons are corruptly participating in the same criminal transaction. 
This view seems sound, as the evident purpose of the section is to 
prevent innocent persons from being convicted by the perjured testi- 
mony of the guilty, given to escape punishment for a confessed crime. 
This practice of giving immunity in return for testimony is an out- 
growth of the old law of approvement, where a guilty rascal might 
escape if he could rid the county of his accomplices by battle. The 



8 Pound v. Plumstead, (1871), L. R. 7 Q. B. 183. 

1 No judgment shall be set aside, or new trial granted in any 
criminal case on the ground of misdirection of the jury or the improper 
admission or rejection of evidence, or for error as to any matter of 
pleading or procedure, unless, after an examination of the entire cause, 
including the evidence, the court shall be of the opinion that the 
error complained of has resulted in a miscarriage of justice. Con- 
stitution of California, Art. VI, sec. 4J4; approved October 10, 1911. 

2 (Jan. 31, 1913), 16 Cal. App. Dec. 165. 



